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Abstract

Despite intense national opposition to the Foreshore Seabed Bill, legislation was enacted vesting the foreshore and seabed in the Crown. International bodies have found this legislation to be discriminatory, nevertheless barring a change in the political climate or revolution, Maori (indigenous people of New Zealand) have no recourse other than to satisfy the provisions of the legislation for recognition of customary rights within the foreshore and seabed area. The legislation directs a consideration of the doctrine of aboriginal title. This doctrine is relatively undeveloped in New Zealand and a comparative analysis with comparable jurisdictions is required to ascertain whether this will assist a claim for Maori. 

Introduction 

In May 2004 a hikoi (march) culminated in over 20,000 people gathering at Parliament to protest against the Foreshore and Seabed Bill. This was the largest form of protest
 by Maori since the Land March of 1975. Tariana Turia,
 a Labour Member of Parliament who could not support the Foreshore and Seabed Bill, resigned. A Waitangi Tribunal Report
 released was strongly critical of the government policy on the foreshore and seabed. An overwhelming majority of those who made submissions to the Select Committee opposed the Foreshore Seabed Bill. On the 18th November, 2004 that Bill passed it’s third reading. Metaphorically on the same day Tim Selwyn, akin to Hone Heke’s action,
 put an axe through the electorate office of the Prime Minister, Helen Clarke. Nevertheless on 24 November 2004 the Foreshore and Seabed Act was enacted vesting title of the foreshore and seabed into the Crown.
 In October 2006, Tariana Turia, now co leader of the Maori Party, introduced a Private Member's Bill designed to repeal the Foreshore and Seabed Act.
 

The rights accorded to Maori in Article 2 of the Treaty of Waitangi ensured that this taonga, foreshore and seabed, would be protected.
 The Waitangi Tribunal
 stated that the Treaty of Waitangi recognised and guaranteed te tino rangatiratanga over the foreshore and seabed as at 1840. Maori, as a minimum, unequivocally expected the right to apply to the Court for recognition of their customary rights within the foreshore and seabed. The Foreshore and Seabed Act 2004 [FSA] overrode this option and under the current political climate it appears that a reform of the Foreshore and Seabed legislation is unlikely.
 Any recourse for Maori now lies in satisfying the provisions of the FSA.

A successful territorial customary claim under the FSA requires that applicants meet the tests considered by Parliament to be the equivalent of common law recognition of customary or aboriginal title. Commentators
 perceive this as a hurdle, because if the title is not one that the common law could recognize then there is no foundation for a territorial customary claim. 

This does not mean that the common law does not recognize customary, aboriginal or native title; nor does it mean that the process required to seek common law customary, aboriginal or native title is invalid. It is just the vehicle that has changed. 

The doctrine of aboriginal native title in New Zealand is embryonic in comparison to other jurisdictions. This article will discuss how aboriginal or native title is recognized by the common law in comparative jurisdictions that New Zealand might like to draw upon, such as Canada and Australia. Recent Australian case law
 that affirms common law recognition of a customary or native title within the foreshore and seabed area will also be discussed.
The first part of this article will outline the relevant sections of the FSA that are required to be satisfied for a territorial rights claim.
 Based on these provisions the second part will discuss the developing international jurisprudence on customary, aboriginal and native title and whether it will assist to satisfy the provisions for a territorial rights claim under the FSA for Maori. In the final section this article will apply these findings to a territorial rights claim under the FSA and highlight this with an example. In conclusion a comparison will be drawn between a post and pre legislative claim. 

Background

Prior to the enactment of the FSA, the Crown had been content to rely on the assumption that it owns the foreshore by a prerogative right in New Zealand the same way that it does in Britain.
 In recent years legislation such as the Territorial Sea and Fishing Zone Act 1965, which deemed the area from low water mark to the three mile limit to and have always been vested in the Crown, and the Territorial Sea, Contiguous Zone and Exclusive Economic Zone Act 1977 extended this to the current 12 nautical mile limit were passed.

The decision by the Court of Appeal on 19 June 2003 in the Ngati Apa case
 held that the Maori Land Court had jurisdiction to determine whether areas of New Zealand’s foreshore and seabed are Maori customary land under Te Ture Whenua Maori Act 1993. This decision
 overturned a line of precedent dating back to the 1877 decision in Wi Parata v Bishop of Wellington,
 and affirmed by the New Zealand Court of Appeal in the 1963 Ninety Mile Beach
 decision. Academic writing in the 1980s and 1990s
 resolved that the Ninety Mile Beach case had been wrongly decided, so it is perhaps no surprise that, the Court of Appeal followed overseas precedent, and held that legislation must be explicit if it is to extinguish customary rights to land. Although an application by Maori to establish a customary interest may have been unlikely to result in full exclusive ownership, the prospect of a successful claim created considerable hostility in many sectors of society. 

1.0
Foreshore and Seabed Legislation

The proposed repeal of the FSA is unlikely to proceed without a dramatic (and unlikely) turn around from one of the major political parties. Barring revolution and civil disobedience, Maori have no alternative now but to work within the confines of the FSA to seek recognition of their customary rights.  

Both a territorial customary rights claim and a customary rights order can be sought. A customary rights order
 will entitle Maori to carry out a recognized activity in accordance with sections 52, 17A and Schedule 12 of the Resource Management Act 1991. However, unlike a territorial customary rights claim, under a successful customary rights order there is no avenue to seek redress from the Crown or negotiate with the Attorney-General or the Minister of Maori Affairs. This paper will confine its discussion to an application for a territorial customary rights claim.

The application seeks a declaration from the High Court to recognize that Maori would have been entitled to hold “territorial customary rights” to the foreshore and seabed area, had the full legal and beneficial ownership not been vested in the Crown. Section 33 provides that:


The High Court may, on the application of a group, or on the application of a person … make a finding that the group… would but for the vesting of the full legal and beneficial ownership of the public foreshore in the Crown by section 13 (1), have held territorial customary rights to a particular area of the public foreshore at common law.


(emphasis added).

Before issuing the declaration to recognize a territorial customary rights claim, the Court must be satisfied that the customary title right, or aboriginal title, would have amounted at common law to an exclusive right of occupation or possession of the public foreshore and seabed area.
 

Once issued, an order can be sought requiring the Attorney-General and the Minister of Maori Affairs (or other relevant Ministers) to enter into discussions with the relevant Maori group to consider the nature and extent of any possible Crown redress. 

The legislation provides:
 

36 (1)
If the High Court makes a finding under section 33 in favour of an applicant group, the applicant group may apply to the High Court for either of the following orders:

(a)
an order referring the finding to the Attorney-General and the Minister of Maori Affairs;…”


(emphasis added).

37 (1)
If a finding is referred to the Attorney-General and Minister of Maori Affairs under section 36 (1) (a) the Ministers must enter into discussions with the applicant group for the purpose of negotiating an agreement as to the nature and extent of the redress to be given by the Crown in recognition of the finding of the High Court under section 33.

(emphasis added).

Previous settlement processes between the Crown and Maori have been influenced by the Crown’s agenda, financial restraint (fiscal envelope)
 and differences over compensation. The FSA provides for redress and not compensation. Notwithstanding the view taken by the Privy Council
 this does not lessen the financial constraint imposed by the Crown upon Maori. 

The starting point is a legislative direction under the FSA to consider the nature and extent of any possible Crown redress. To ensure public access; the recent stance from the Crown is to negotiate and compensate farmers for land confiscated under the Public Works Act
 as of right. Whereas, the Crown must negotiate with Maori over redress but ultimately will pay what it sees fit.

The Human Rights Commission stated that:

“Once the existence of a customary title has been proved, equitable redress by the Crown should be guaranteed to that right holder under the Bill (whether in the form of monetary compensation and/or some other form).”


(Emphasis added)

Brookfield notes that the legislative removal of these customary rights or customary title, as a species of legal property, by the Crown should be recognized with full compensation.
 The provisions of the FSA may entertain this possibility.
 According to Brookfield an alternative solution would be to declare that the foreshore and seabed were vested in the Crown as trustee for Maori that successfully made its claim; and provisions for public access would apply.
 In my view this would be a viable and appropriate interim solution. 
1.1
Application Process

Although the process to apply for a territorial customary rights claim is not explicit in the FSA it appears that the application process is similar to an application to the High Court for a customary right order.
 In a process similar to seeking a resource consent other parties are required to be notified
 of the application including local authorities, the Minister of Conservation, Minister of Maori Affairs and any other parties deemed by the Court as to likely to be directly affected by the application.
 The application is also required to be publicly notified.
 

It should be borne in mind that a resource consent for occupation of, for instance, the seabed for the purposes of establishing a marine farm does not confer a title or property right, upon the applicant, but rather it allows a limited property right. As a Council cannot derogate from the rights conferred by the resource consent this infers a property right. A resource consent is not only valuable in an economic sense but is also seen as real or personal property in a legal sense.
 It is no surprise that parallels in the application process exist between a territorial customary rights claim and a resource consent. 
1.2
Grounds for determination of application

A territorial customary right is defined as:
 

“a customary title or aboriginal title that could be recognized at common law and that –

(a) is founded on the exclusive use and occupation of a particular area of the public foreshore and seabed by the group; and

(b) entitled the group, until commencement of this Part, to exclusive use and occupation of that area.”

(emphasis added)

Exclusive use and occupation requires:

“(a)
that [the] area was used and occupied, to the exclusion of all persons who did not belong to the group, by the members of the group without substantial interruption in the period that commenced in 1840 and ended with the commencement of this Part; and

(c) the group had continuous title to the contiguous land.”
            (emphasis added).


If the application is successful a finding is made that:
 

“… the group would, but for the vesting of the full legal and beneficial ownership of the public foreshore and seabed in the Crown by section 13 (1), have held territorial customary rights to a particular area of the public foreshore and seabed at common law.”

The High Court may then make an order setting aside that area as a reserve
 or, as previously noted, an order referring the finding to the Attorney-General and the Minister of Maori Affairs
 for redress. 

This section is yet to be tested.
 Nevertheless, at this point the Ministers must enter into discussion with the applicant to negotiate the nature and extent of the redress to be given by the Crown.
 In my opinion this redress could include compensation or support for the recognition of property right. The Crown has previously been reluctant to grant adequate compensation.
 However, Maori in this instance are not necessarily seeking financial redress, but a recognition of these customary rights. This recognition could entail a “sui generis”
 indigenous title; a title or right similar to a resource consent right mentioned above; or a title that was equivalent to freehold title.  Importantly, it would recognize and reflect customary rights in a form or title that was acceptable to Maori. Any “title” would ensure public access rights
 and include restrictions on sale.
 

If it was the Crown’s intention to vest title of the foreshore and seabed area in Maori, Parliament as sovereign could have taken this action should that have been the wish of Parliament. It has not. The wording of the FSA is clear vesting the foreshore and seabed in the Crown, indicating that any possibility of vesting title to the foreshore and seabed in Maori is limited. Nevertheless, if the provisions for a territorial rights claim are met; then the FSA does allow, albeit marginally,
 this possibility for Maori. 

2.0
Issues

To be successful under the FSA there are two major, but related, issues that are required to be satisfied. The first requirement is that customary title or an aboriginal title can be recognized at common law.
 Arguably the use and occupation provision, prevalent throughout other jurisdictions such as Canada and Australia, will provide a basis to satisfy this requirement. The second requirement is establishing exclusive use and occupation of the area. This entails occupation without substantial interruption
 and continuous title to contiguous land.
 The legislation is adopting a stringent approach to determining title. This is effectively a return to the Ninety Mile Beach reasoning.  

2.1
The developing doctrine of aboriginal title and common law
There has been no application, to date, to the High Court for a territorial rights claim. If the customary or aboriginal title, in relation to that applicant, is not recognized by common law then the application will fail. This provision, therefore, perhaps somewhat remarkably retains the entire body of the law relating to the content, creation and extinguishment of native rights at common law.
 Boast
 perceives this as a hurdle, because if the title is not one that the common law could recognize then there is no foundation for a territorial customary right. It is quite clear that one area of the common law where indigenous customary law is part of the common law and cognizable by the ordinary Courts is the law relating to aboriginal or native title.
 

2.1.1
What is Aboriginal/Customary Title?

Aboriginal title is defined as
 indigenous title existing before the arrival of colonists. Common law aboriginal title is concerned with the effect of Crown sovereignty upon pre existing property rights of tribal inhabitants.
 When the colonizing power declares itself sovereign over a territory it establishes institutions of governance including Courts that apply English law; that being common law and statute law. 

The source of common law aboriginal title doctrine is found in European notions of international law dating back to the sixteenth century.
 Aboriginal rights are based largely on the presumption of continuity.
 The presumption applies regardless of whether the new territory was acquired by conquest, cession or settlement.

Cooke P defined aboriginal title in Te Runanganui o Te Ika Whenua Inc Society v Attorney General [1994] 2 NZLR 20 at 23 – 24 as: 

“ On the acquisition of the territory, whether by settlement, cession or annexation, the colonising power acquires a radical title or underlying title which goes with sovereignty… the radical title is subject to the existing native rights.” 

(emphasis added)

In Re Lundon & Whitaker Claims Act 1871 the Court of Appeal said:
 

“the Crown is bound, both by the common law of England and its own solemn engagements, to a full recognition of the Native proprietary right.”

(emphasis added)

Contrary to the presumption of English real property law where possession reflected ownership, at common law the foreshore and seabed was assumed to be owned by the Crown in the absence of evidence to the contrary.
 Private title to the foreshore was not favoured by the Crown due to the policy to protect public rights of fishing and navigation. Despite this the Crown have cited reasons of public interest, public access, security and recreation as considerations to warrant ownership.

For Maori and other indigenous peoples there was no distinction between land below or land above the water.
 Any presumed Crown title in the foreshore would be subject to a customary Maori title that was capable of transmission from a customary title to a Crown granted freehold tenure.
 

Boast
 argues that it has been assumed in New Zealand that Maori customary title needs to be independently extinguished prior to a Crown grant which may be said to be a core feature of the doctrine of aboriginal title at common law. The onus lies upon the Crown to prove extinguishment. Extinguishment is usually through purchase. Prior to the FSA, in New Zealand this has been evident for land above the high water but not within the foreshore area. There is the common law relating to native title in general and the common law relating to native title within the foreshore and seabed area.

The FSA is a clear example of extinguishment of any customary title within the foreshore area and vesting title of this area in the Crown. This act is strengthened, in the FSA, by the Crown refusing any fiduciary obligation,
 or obligation of a similar nature, to any person in respect of this area.  

However, the Court in Ngati Apa adopted the orthodox common law principle that Maori customary title continued after the British Crown’s assertion of sovereignty over New Zealand in 1840 and found that the customary title was not extinguished by any general or specific legislation.
 This conclusion was supported by case law.

The Court in this instance, interestingly, did not refer to the rights or principles of the Treaty of Waitangi (the Treaty). Any Treaty reference through the common law and the principles or the text itself would have led the Court to address the applicability of the Treaty, the principles and possibly any breach. The “confusion” or “interpretation” as evidenced in Re Ninety Mile Beach, often experienced between the Treaty and aboriginal title, could have contributed to this decision. Nevertheless, a discussion of the relevance of the Treaty or the principles of the Treaty to the Foreshore and Seabed debate has not been mentioned by the Court.
 

In my opinion, to discuss the development of the customary title doctrine in New Zealand the Treaty is central to this. However as the Court in Ngati Apa did not discuss the relevance of the Treaty to the Foreshore and Seabed debate this paper with respect to analyzing a claim under the FSA will confine its application accordingly.

Consistent with a “colonizing power” the Court’s reasoning was limited to common law and statutes. The Court was concerned with the issue of what extent the colonizing power’s common law recognizes the aboriginal title. Two results have been suggested by McHugh. The first is legal discontinuity and concerns the suspension of tribal property. The second is continuity and entails recognition by the courts of the “arriviste legal system.” At its most basic formulation, common law aboriginal title is founded upon this presumption of legal continuity. It allows the tribal owners to have their communal land rights recognized by the introduced common law legal system.

The common law aboriginal title operates within a set of principles defining the character and nature of Crown sovereignty. The Court of Appeal turned to those principles in Ngati Apa when it held that the Crown’s sovereignty over the foreshore and seabed did not preclude the continuance of property interest of Maori. That continuity could be recognized by the High Court applying those common law rules of aboriginal title, or through the Maori Land Court applying its statutory jurisdiction to declare the status of land.
 This opened the window for New Zealand to adopt a new jurisprudence on customary title akin to Australia in the Mabo
 case and Canada in the Calder
 case. 

2.1.2
Customary Title in New Zealand 

The Treaty of Waitangi and the subsequent legislation placed New Zealand in a unique position where the doctrine of customary title (to land above the high water mark) had less impact. This was due to the fact that the original, aboriginal or customary title had been transmuted by the Crown through recognized tenures. These tenures were implemented after sale, cession, confiscation or transmutation of the land by the Native Land Court. 

Unsurprisingly, until the doctrine of customary title was articulated in common law jurisdictions the recognized position was that the statutory jurisdiction of the Maori Land Court (previously the Native Land Court) combined the legal recognition and also the transmutation of customary property rights. In separating the two and acknowledging the first lay in the common law itself, the Court of Appeal in Ngati Apa was identifying with and recognizing the doctrine of common law aboriginal title. 

The enactment of the FSA effectively closed the avenue for Maori to seek title to customary land (below the high water mark) in the Maori Land Court. This does not mean that the common law does not recognize customary title; nor does it mean that process required to seek common law customary title is invalid. It is just the vehicle that has changed and more importantly the consequences of such recognition. Nevertheless the development of this doctrine in New Zealand is not as progressive as other jurisdictions.

2.1.3
Development of Aboriginal Title in Canada - A broad approach

Canadian case law, from the Calder
 decision to the Van der Peet
 trilogy and Delagummuku,
 has grappled with aboriginal rights and aboriginal title. The Courts have attempted to define and clarify the source, meaning and extent of the rights accorded by common law. Both Calder
 and Guerin
 recognized that a form of aboriginal title existed and suggested that its source was in the prior occupation of the land (rather than the Royal Proclamation of 1763). The title so recognized was sui generis rather than the equivalent of any common law tenure but it carried with it something more than usufructuary or merely personal rights.
 Guerin
 was also important because it identified the existence of a fiduciary duty owed by the Crown which impacted on the manner in which the Crown dealt with aboriginal title.

The test for present day incidents of aboriginal title differ from activity based aboriginal rights. The time frame for determining whether aboriginal title has been established is the date that the Crown asserted sovereignty in the area
 and the focus of the courts is the intensity of the aboriginal group's attachment to the land in question at that time, not (as in the case of activity based rights) in determining which activities were central to its culture.
 Significantly, aboriginal title gives a First Nation the right to occupy and use traditional lands for a wide range of activities,
 not merely to engage in traditional activities that were integral to its distinctive society at the time of contact. Finally, like other aboriginal rights, aboriginal title to traditional lands continues to exist today unless it has been given up by treaty or extinguished prior to 1982 by a federal law.
 The Canadian courts tend to stress occupation and use. They are prepared to recognize the existence of native title provided that the indigenous group occupied and used a particular area at the time of contact, and provided also that the group is still in existence at the present time.
 

Unlike a territorial claim under the FSA, if there is no title to the contiguous land this is not fatal when ascertaining aboriginal title. The Court recognizes that that approach would be too restrictive. Nevertheless, quite clearly, the common law in Canada recognizes and provides for the doctrine of aboriginal title.

2.1.4
Development of Native Title in Australia – a restrictive approach

Mabo v State of Queensland (No 2)
 provided for the recognition of indigenous rights. The High Court of Australia decided that native title is recognized by the common law and that indigenous inhabitants have rights to their traditional lands. For the first time since white settlement judicial recognition was given to the rights of indigenous peoples with regard to land. 

The High Court in Ward
 construed that native title rights and interests are derived from traditional law and custom. In Australia, the common law recognizes those rights and interests through the concept of native title and the subsequent passing of the Native Title Act 1993 (NTA). However, the continued emphasis that the Court placed on traditional law and custom as defining the content of native title, rather than possession (as in Canada), was disappointing to some, not least because of the evidentiary burden this has created.

In Ward the majority confirmed that Native Title is defined in section 223 (1) of the NTA and the statutory definition requires two inquiries:

(a) the rights and interests possessed under traditional laws and customs, and identification of the rights and interest possessed under those laws; and

(b) the connection to land and waters.

Case law confirms that the common law of Australia does not create native title; the common law recognizes native title. Native title has its origin in and is given its content by the traditional laws acknowledged by and the traditional customs observed by the Aboriginal peoples.
 In comparison to Canada where occupation and use is stressed, in Australia native title is derived from the maintenance of customary law down to the present day. In my view the Australian approach, as it has developed, is far more restrictive than Canada’s with New Zealand’s approach, as dictated by the statutory scheme, more restrictive again. Nevertheless it is clear that the common law in Australia recognizes and provides for native or aboriginal title.

2.1.5
Customary, Aboriginal, Native Title Conclusion

It is widely accepted that the colonizing power establishes sovereignty in a new territory subject to any existing legal systems. However it is incumbent upon the colonizing power to recognize through common law any existing rights. In Canada aboriginal title is recognized by the common law and it arises primarily from the use and occupation of lands prior to the time when the Crown asserted sovereignty.
 In Australia
 the common law recognizes native title and subsequently as a result the NTA has been passed. In New Zealand native title is also recognized by the common law. 
 Whilst the terminology may differ from aboriginal, native or customary the basic principles still apply.

It is clear from these jurisdictions and acknowledged by the Courts that customary or aboriginal title can be, and is, recognized by common law. This satisfies the first limb of the test required to establish a territorial customary rights claim to the foreshore and seabed for Maori.
 Notwithstanding the restrictive nature of the tests adopted by statute in New Zealand, in my opinion, the New Zealand Courts are free to pick and choose from this developing jurisprudence within these jurisdictions and authorities to develop the law according to the situation. 

2.2
How can the Court be satisfied that the customary title rights would have amounted at common law to an exclusive right of occupation or possession of the public foreshore and seabed area?

As well as showing that the title could be recognized at common law, the title must be in addition founded on the exclusive use and occupation of a particular area of the foreshore by a group.
The key is proving, to the satisfaction of the Court, that these customary title rights, recognized by the common law, would have amounted to exclusive occupation or possession of the public foreshore and seabed. Underpinning this recognition is the strength of the customary or native title. To consider the success or otherwise of a territorial rights claim to the High Court it is again obligatory to consider case law and the developing jurisprudence from other Commonwealth jurisdictions on how the questions of “Native Title,” “customary title rights,” together with the “exclusive right of occupation or possession of the foreshore and seabed,” are considered. 

2.2.1
Customary Title applications to the Foreshore in New Zealand

The Maori Land Court heard early applications for investigations of title into areas of foreshore at Gisborne, Orakei, the Hokianga, Herekino and Ninety Mile Beach well prior to the FSA.
 In some cases the Court was willing to contemplate granting a title to areas of land below high water mark.
 These investigations required the same level of evidence for title to the land above the high water mark; whakapapa, exclusive use, resource and harvesting according to Maori customary law.  Although it was recognized that the Crown did not own the foreshore the High Court and Court of Appeal held that investigations to the adjacent coastal blocks extinguished Maori customary or native title within the foreshore area.
 The Court of Appeal in Ngati Apa overruled this decision reverting to the original position that the Maori Land Court had the jurisdiction to hear applications for Maori customary title within the foreshore area. The FSA has withdrawn that ability.
 

2.2.2
Native Title applications to the Foreshore in Australia 

Nearly one third of all Native Title claims (approximately 800 claims in total) are to the foreshore. However, only three
 claims have been tested. 

The claim to the seabed was withdrawn during proceedings in the Mabo
 decision. The Court was not required to rule on the issue of rights to the foreshore and seabed. However, there was never any doubt that customary marine tenure would be recognized.
  Subsequently it is timely to consider how two of these claims have been assessed; and whether these decisions will assist a territorial customary rights claim under the FSA.

2.2.3
Commonwealth v Yarmirr

The appeals in Commonwealth v Yarmirr
 provided the High Court with the first opportunity to consider whether native title could be recognized over indigenous peoples’ sea country
 or the foreshore and seabed. The main determinations initially sought by the claimants were:

(a) native title exists in the claimed waters and land;

(b) the native title is held by the claimants;

(c) the native title rights and interests confer possession, occupation, use and enjoyment of the waters on the claimants to the exclusion of all others.

The determination by Justice Onley contained the following terms:

(a) Communal native title exists in relation to the sea and seabed in the claimed area

(b) The native title is held by the claimants

(c) Native title rights and interests do not confer possession, occupation, use and enjoyment of the sea and seabed in the claimed area to the exclusion of all others

The applicants could presumably have exercised most if not all of these rights irrespective of whether native title was granted or not. So although native title rights are recognized within the foreshore and seabed area it would appear in this instance to be a superficial title. In comparison to the rights under a freehold title to the foreshore and seabed this determination of native title rights is arguably a resolution of lesser rights accorded under the NTA.

Justice Onley further determined that, although native title exists, in relation to the determination area that title did not confer possession, occupation, use and enjoyment of the sea and seabed within the claimed area to the exclusion of others.
 As it is usual the proposed determination also stated that the native title rights and interests would be subordinate to any validly granted rights and interests. This further restricted native title rights. On appeal to the full bench of the Federal Court the majority upheld these findings.

Justice Onley held that an exclusive title to the seabed was not possible in Australian common law.
 This was contrary to the public rights of navigation and fishing. Justice Onley also found that it would be contrary both to international standards and the values of common law to recognize a native title right which conflicts with Australia’s international obligation to permit innocent passage of the ships of all States through its territorial seas.

The appeal to the full bench of the High Court of Australia also upheld these findings.
 Confirming, that while native title can exist offshore, as a matter of law it cannot be exclusive. Although this was not unexpected, the decision did not provide a great deal of guidance as to the implications for the extent of rights and protections for native title holders offshore.

The decision is particularly interesting with respect to a territorial claim to the foreshore and seabed as it discusses the common law relating to native title as well as the common law relating to the foreshore and seabed. Whilst the common law recognized native title “offshore” the majority stated that the public rights recognized in England limited any grants to areas of foreshore and seabed and this was fatal to the recognition of native title in such areas (offshore).
 However, as Boast notes,
 if the limitations which in England are not fatal to the existence of a grant, why should they be deemed to eliminate the possibility of native title in the seabed in Australia, particularly if there is no doubt that native title has been established within that area?

2.2.4
Gumana v Northern Territory of Australia

This case was an appeal
 to seek two declarations. The first was a declaration that the grant of freehold interest to the Arnhem Land Aboriginal Land Trust (under the Land Rights Act) extending to the low water mark entitled the applicants to control the access to the whole area. The second was under the Native Title Act, a declaration of native title over lands and waters, including the lands and waters within the inter tidal zone and outer waters of the bay (the foreshore and seabed).

In the first instance, Justice Selway, following the precedent set in Yarmirr
 and established that the Land Grant was subject to the rights to fish and navigate. With respect to Native Title, Justice Selway recognized that Native Title can be established. However native title can only be proven within the foreshore and seabed area absent the public rights to fish and navigate.

On appeal the relevant issues raised included
 whether the grant in fee simple to the Land Trust under the Land Rights Act conferred a right of exclusive possession to the inter tidal zone. With respect to Native Title the relevant issue on appeal was whether the absence, from the time of sovereignty, of any recognition by the common law of a right of exclusive possession of the inter tidal zone is an extinguishment of native title rights and interests. The Court in this instance allowed the Land Rights Appeal but the Native Title Appeal failed. 

The Court agreed with the reasoning of Justice Selway in that the grant of an estate in fee simple to the low water mark pursuant to the Land Rights Act confers a right to exclude from the inter tidal zone including a right to exclude those seeking to exercise a public right to fish or to navigate. Distinguishing Yarmirr
 on this point. This was not an issue of whether the land grant included the land of the inter tidal area or the water above it, but whether the extent of the rights bestowed by the Land Grant enabled the Land Trust to exclude others from entry and or taking from the land and space above it. The answer requires a consideration of the Land Rights Act and this is missing from the Yarrmir
 decision.

The Court was satisfied that a grant of an estate in fee simple to the low water mark conferred a right to exclude from the inter tidal zone, including a right to exclude those seeking to exercise a public right to fish or navigate. It is interesting to note that the exclusive right has been accorded directly from a statutory right not a native title right. Although the recognition of native title rights was a pre requisite for the grant of an estate in fee simple to the appellant.

With respect to the Native Title claim the Court holds that the NTA
 does not apply so as to mandate disregard of the omission of the common law to recognize, at the point at which sovereignty was asserted, native title rights and interests conferring exclusive possession in the sea or the inter tidal zone.
 The NTA
 cannot be used to fix the common law so that it may recognize these customary rights prior to sovereignty. 

The Court on appeal reversed the finding of Justice Selway stating that the decision of Yarmirr erred in law by not considering the Land Rights Act. The Court subsequently allowed the Land grant appeal. But the Native Title appeal failed.

The Court’s reinterpretation of the NTA did not grant the Native Title appeal. The concepts of “non recognition” and “extinguishment” are used by the Court as vehicles for the common law to not support a native title claim. Extinguishment, like recognition, is silent on the rights and interests which arise under traditional law and custom and the relationship which they may reflect between an indigenous society and its country.
 However, this does not detract from or minimize the actual value or existence of the rights and interests possessed by the aboriginal people. 

3.0
How does this relate to a claim under the Foreshore and Seabed Act 2004?

3.1
Case law application

The New Zealand courts have a plethora of authorities and jurisprudence available to develop the law in accordance with the situation. Subject to satisfying various conditions such as use and occupancy
 or traditional laws and customs;
 common law recognizes customary or aboriginal title. This satisfies the first limb of the test required to establish a territorial claim to the foreshore and seabed for Maori. 

It is not disputed in Gumana or Yarmirr that, subject to establishing that the traditional owners were possessed under the traditional laws of the customs, rights and interests; the common law will recognize native title within the foreshore and seabed area. There may be other competing interests such as the public right to fish and navigate. Absent a contiguous land title this would result in a non exclusive situation. Nevertheless native title is recognized by the common law within the foreshore seabed area. This satisfies the second limb of the test required to establish a territorial claim to the foreshore and seabed for Maori. 

It is by virtue of the traditional laws and customs, required to establish native title, that a connection is recognized with the relevant land or water space. These relevant rights and interests are recognized by the common law. Absent any legislation that expressly extinguishes these rights, such as the FSA, native title rights are warranted within the areas claimed. 

McHugh
 argues a “bundle of rights” approach. McHugh states that “this approach can be seen as a balancing one that allows both an aboriginal and public band of interest in the sea and seabed.”
Whilst there may be a “bundle of rights” within the foreshore and seabed or a co existence of public interest and aboriginal rights; McHugh’s starting point places aboriginal rights on par with “public interest.” In my opinion this is somewhat disingenuous given that academic commentary and case law
 unequivocally state that the colonizing power is subject to any existing aboriginal legal system. It follows that any “public right” would be subject to any aboriginal right. The reasoning of McHugh, in my view, is thus flawed.

New Zealand, unlike Australia, has legislated that the foreshore and seabed is vested in the Crown. Any uncertainty regarding sovereign assertion of title to this area has been eliminated. However, it would seem to follow that, absent contrary legislation, such as the FSA, or the requirement of a contiguous title, as in Gumana, if the traditional laws and customs can be established, a native title right could be confirmed within the foreshore seabed area. These rights established are not diminished by contrary legislation or the requirements of a contiguous title. It is just that they are not recognized in legislative terms.

Applying the reasoning in Gumana it would appear that if Maori held a fee simple title to the high water mark; it would follow that this grant of an estate in fee simple to the low water mark should confer a right to exclude from the inter tidal zone including a right to exclude those seeking to exercise a public right to fish or navigate. This would grant an exclusive right.

Contiguous title is but one requirement for a territorial claim. However, this situation is interesting, in that, the fee simple title or land grant to the area above the high water issued by the Crown was contingent upon the recognition of traditional laws and customs. Whereas the native title recognized below the high water mark requires recognition of a statutory right contained in the land grant or fee simple title. If Maori held title to the high water mark, established exclusive use and occupation to an area to the exclusion of others, under the FSA, Maori could establish territorial customary rights claim and possibly negotiate for a “sui generis” title or similar.
 

Notwithstanding the legislative requirements of the FSA; it is suggested that even if Maori did not hold a contiguous title this may not be fatal to establish a territorial claim below the high water mark. Applying the reasoning in Gumana, if Maori can establish a native title right through whakapapa, traditional laws and customs to the foreshore; but Maori did not hold contiguous title, due to confiscation, this would not be fatal to a territorial claim. These rights established within the foreshore area and not diminished or any “less real” because the contiguous land is not held by Maori. These rights are not contingent upon ownership of the contiguous land and exist independently.

3.1.1
An example – The Rocky Outcrops case

A successful determination of Maori customary land within the Maori Land Court accorded mana whenua and mana moana (ownership) to Ngati Rehua hapu to the rocky outcrops and the environs on Aotea (Great Barrier Island).
 During the court case extensive whakapapa evidence confirming occupation and use was given by Ngati Rehua to establish ownership. In this instance Ngati Rehua whanau held Maori freehold title to the contiguous land. 

Bearing in mind that:

(a) the common law recognizes native title to the foreshore;

(b) the extensive whakapapa and traditional laws and customs given to the Court to confirm continuous use and occupation of the foreshore and rocky outcrops; 

(c) Ngati Rehua have been accorded mana whenua and mana moana to the rocky outcrops and environs of Aotea; and

(d) Maori freehold title still exits to the contiguous land,

it would appear that a territorial claim by Ngati Rehua for an area within their rohe (area) would likely be successful. This would open the window for Ngati Rehua to apply to the High Court for an order to refer the finding to the Attorney-General and the Minister of Maori Affairs. Subsequently the Ministers would be directed to enter into discussions with Ngati Rehua for the purpose of negotiating an agreement as to the nature and extent of the redress by the Crown in recognition of a successful territorial customary rights claim.

Not all hapu or iwi will be in this situation. Notwithstanding the legislative requirements of the FSA, if an iwi or hapu can establish continuous use and occupation but do not own the contiguous land for reasons of confiscation, for instance, in my opinion this would not be fatal to such a claim.

4.0
Comparison pre and post FSA

4.1
Foreshore Seabed claim pre FSA

As the law stood immediately after Ngati Apa the Maori Land Court had two options: it could either make a status declaration or, alternatively a vesting order with respect to particular defined parts of the foreshore.
 

4.1.1
Declaration

The Maori Land Court pursuant to section 131 (1) of TTWM could determine and declare, by a status order, the particular status of any parcel of land, whether or not that matter may involve a question of law. This ability, as noted in Ngati Apa,
 is non exclusive
 but the Court’s ability to determine the relative interests of the owners of the land (that, is, to make vesting orders) is exclusive.
 

Although it was assumed that the initial status of customary land was Maori customary land, being one of the categories of land contained in section 129 (1), land could not have the status of Maori customary land without a declaration. It would appear that land in the foreshore and seabed area would be Crown land and subject to native title.

Seeking a declaration
 in many ways is analogous to an indigenous claim to native title, in the sense that the title exists and has not been extinguished as reflected in the inquiry undertaken in the Mabo (No 2) decision. Such a declaration would be sufficient to maintain an action in trespass and could possibly have the effect of negating the status of Crown owned minerals on any subsurface minerals.
 

4.1.2
Vesting Order

A vesting order
 translates automatically into a freehold title under the Land Transfer Act.
 According to TTWM, once a vesting order is made the land becomes “subject to the Land Transfer Act 1952”
 and section 139 requires that every vesting order, when sealed, “be transmitted to the District Land Registrar of the district in which the land is situated.”

Although it is not explicit in the Act it would appear that once a declaration is obtained a vesting order to secure a freehold title would be pursued. However, due to the competing interests within the foreshore and seabed area, it would be assumed that the threshold in terms of type and intensity of customary use would be high before the Maori Land Court would issue a vesting order.

4.1.3
Pre FSA conclusion

Pre legislation the two options available for Maori was a declaration of Maori customary land and/or a vesting order. At first blush this appears to be a more robust position than post legislation. However, such declarations or vesting orders are granted by the Maori Land Court. The Maori Land Court is a creation by Parliament and not immune from political interference.
 It is also noted that this premise has never been tested and unlikely to be in the future.

4.2
Foreshore Seabed claim post FSA

A post FSA claim like a pre FSA claim requires that customary use and occupation to be established. The rights are regarded as terminated if other groups have occupied that area unless that group were permitted to by the original group or that group recognized the authority of the original group.
 The Court will take no account of spiritual or cultural association unless it has manifested in a physical activity or use related to a natural or physical resource.
 Unlike a pre FSA claim, these rights are not lost because of rights of navigation have been exercised.
 It is expressly required, however, that the claimant hold contiguous title.

If Maori held title up to the high water mark and established use and occupation within an area, the High Court must set apart and establish a foreshore and seabed reserve.
 However the foreshore and seabed will still remain vested in the Crown and the public will continue to have rights of access and navigation.
 

If Maori do not hold contiguous title to the area but it is undisputed that a native title can be recognized by the common law in the foreshore and seabed area, it would be suggested that although under the FSA a territorial claim is unlikely, these grounds would provide a solid basis to enter into negotiations for a co management or similar arrangement.
 

A successful customary rights order, which does not require a contiguous title, will entitle, Maori to carry out a recognized customary activity in accordance with section 76 and 17A and 17B and Schedule 12 of the Resource Management Act 1991. However, this does not allow a management input or an exclusive right to the area.

Upon application the High Court may also make an order referring the finding to the Attorney-General and the Minister of Maori Affairs. At this point it would not be unreasonable that, based on current case law reasoning, negotiations can be entered into to secure a “sui generis” title to the foreshore and seabed area. Alternatively, compensation may be discussed.

5.0
Conclusion

Despite strong opposition the FSA was enacted vesting ownership of the foreshore and seabed in the Crown. In my view the way in which the passage of the FSA was managed was reprehensible and highly offensive to Maori. The minimizing of customary rights, restrictive drafting in terms of native title recognition and the underlying political agenda all contributed to the mistrust held by Maori. 

The Waitangi Tribunal
 stated that the Treaty of Waitangi recognized, 

protected and guaranteed te tino rangatiratanga over the foreshore and seabed as at 1840. The Waitangi Tribunal also found that Maori have the rights of use, management and control that equated to full possession promised in the English Version of the Treaty. Maori, in the least, unequivocally expect the right to apply to the Court for recognition of their customary rights. This would provide Maori with a vehicle to re establish their tino rangatiratanga within the foreshore and seabed area 

Despite the finding by international United Nations organizations
that the legislation is discriminatory, it is unlikely to be repealed in the current political climate. Maori have no alternative but to work within the confines of the legislation to reconnect and reclaim their customary rights and tino rangatiratanga. 

To establish a territorial customary rights claim Maori are required to hold a customary or aboriginal title that could be recognized at common law. This aboriginal title must also be founded on the exclusive use and occupation. Contiguous title must also be held by the group. 

The Native Land Acts were based on the recognition of Maori customary title above the high water mark. Until the Ngati Apa decision native or aboriginal title to the foreshore, below the high water mark, was underdeveloped in New Zealand. 

A review of the development of this doctrine and the accompanying jurisprudence within other commonwealth jurisdictions all support its recognition by the common law. Recent case law
 indicates that subject to establishing that the traditional owners possessed the traditional laws and customs, native title can be established within the foreshore and seabed area. 

A claim pre FSA is more attractive offering less hurdles and resulting in a fee simple title. For Maori a claim pre FSA is the preferred option. However, bearing in mind the political agenda to secure the foreshore in public ownership, it is not certain that the goal posts would not be moved should a claim pre FSA ever be available for Maori. Particularly since the Maori Land Court, who will hear the claim, is a creature of Parliament. 

A claim under the FSA is less desirable offering more hurdles. Absent a change in the political climate this appears to be the only option available for Maori. It is suggested that from the developing jurisprudence and growing global recognition of indigenous rights, in particular to the “offshore”, a successful territorial rights claim under the FSA is possible. In my opinion this allows the New Zealand Courts free to develop this growing jurisprudence and recognition. A successful territorial rights claim may lead to redress; a“sui generis” or similar title, but this is less certain. 

The Parliament has vested title in the Crown. It is acknowledged that there are still hurdles ahead, and a claim under the FSA is not an option that Maori wish to pursue. However, this is the only viable option available for Maori to seek recognition of their customary rights within the foreshore and seabed. In my opinion, whether or not the developing doctrine of aboriginal native title will assist a claim under the FSA will be based on the evidence and subject to the interpretation by the Courts. 
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